AMENDMENTS TO USCIT R. 26

RULE 26 is anended as foll ows:

RULE 26. General Provisions Governing Discovery; Duty of Disclosure
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(a) Required Disclosures; Methods to Discover Additional Matt

(1) Methods to Di scover Additional Matter. Parties may
obtain discovery by one or nore of the follow ng nmethods:
deposi tions upon oral exam nationor witten questions; witten
i nterrogatories; production of docunents or things or perm ssion
to enter upon | and or ot her property under Rul e 34 or 45(a) (1) (CO),
for inspection and other purposes; physical and nental
exam nations; and requests for adm ssion.

(2) Disclosure of Expert Testinony.

(A) Aparty shall disclosetoother partiestheidentity
of any person who may be used at trial to present evidence
under Rules 702, 703, or 705 of the Federal Rules of
Evi dence.

(B) Except as otherw se stipul ated or directed by the
court, this disclosure shall be acconpani ed by awitten
report prepared and si gned by the wi tness. The report shall
contain aconpl ete statenment of all opinions to be expressed
and the basis and reasons therefor; the data or other
information considered by the witness in formng the
opi ni ons; any exhibits to be used as a summary of or support
for the opinions; the qualifications of the wtness,
includingalist of all publications authored by t he wi t ness
wi t hinthe preceding ten years; the conpensationto be paid
for the study and testinony; and a |isting of any ot her
cases in which the witness has testified as an expert at

er.

trial or by deposition within the preceding four years.

(C These di scl osures shall be nade at the ti nes and
inthe sequence directed by the court. Inthe absence of
ot her directions fromthe court or stipulation by the



parties, the disclosures shall be made at | east 90 days
beforethetrial date or the date the caseis to be ready
for trial or, if the evidence is intended solely to
contradi ct or rebut evidence on the sanme subject matter
i dentified by anot her party under paragraph (2)(B), within
30 days after the di scl osure nade by the ot her party. The
parties shall suppl enent t hese di scl osures when required
under subdivision (e)(1).

(3) Pretrial Disclosures. In addition to the disclosures
requiredinthe precedi ng paragraphs, aparty shall provideto
ot her parties the follow nginformation regardi ng the evidence
that it may present at trial other than solely for i npeachment
pur poses:

(A) the nane and, if not previously provi ded, the address
and t el ephone nunber of each wi t ness, separately identifying
t hose whomt he party expects to present and t hose whomt he
party may call if the need arises;

(B) the designation of those witnesses whose testinonyis
expected to be presented by neans of a deposition and, if
not taken stenographically, atranscript of the pertinent
portions of the deposition testinony; and

(C) an appropriate identification of each docunent or
ot her exhibit, including summari es of other evidence,
separately identifying those which the party expects to
of fer and those which the party may offer if the need
ari ses.

Unl ess ot herwi se directed by the court, these discl osures shall be nmade
at | east 30 days beforetrial. Wthin 14 days thereafter, unless a
different tineis specifiedbythe court, aparty may serveandfile a
i st disclosing (i) any objectionstothe use under Rule 32(a) of a
deposi ti on desi gnat ed by anot her party under subparagraph (B) and (ii)
any obj ection, together with the grounds therefor, that nay be nade to
the adm ssibility of materials identifiedunder subparagraph (C).
hj ections not so di scl osed, ot her than objections under Rul es 402 and
403 of t he Federal Rul es of Evi dence, shall be deemed wai ved unl ess
excused by the court for good cause shown.

(4) Formof Disclosures. Unless otherw se directed by
order, all discl osures under paragraphs (2) and (3) shall be nade
in witing, signed and served, but not filed with the court.

(b) Discovery Scope and Limts. Unless otherwiselimted by



or der

of the court in accordance with these rules, the scope of

di scovery is as follows:

(1) InGeneral. Parties may obtain di scovery regardi ng any
matter, not privileged, whichisrelevant tothe subject matter
i nvol ved i n the pendi ng acti on, whether it relatestotheclaim
or defense of the party seeking discovery or to the claimor
def ense of any ot her party, including the existence, description,
nat ure, custody, condition, and | ocation of any books, documnents,
or other tangiblethings andtheidentity and | ocati on of persons
havi ng know edge of any di scoverable matter. The information
sought need not be adm ssible at thetrial if theinformation
sought appears reasonably calculatedto | ead to t he di scovery of
adm ssi bl e evi dence.

(2) Limtations. By order, thecourt may alter thelimts
i nthese rul es on the nunber of depositions and may alsolimt the
| engt h of depositions under Rul e 30 and t he nunber of requests
under Rul e 36. The frequency or extent of use of the di scovery
met hods ot herwi se permtted under these rules shall belimted by
the court if it determnes that: (i) the discovery sought is
unr easonabl y cunul ati ve or duplicative, or is obtainabl e fromsone
ot her source that i s nore conveni ent, | ess burdensone, or | ess
expensive; (ii) the party seeking discovery has had anple
opportunity by discovery inthe actionto obtaintheinformtion
sought; or (iii) the burden or expense of the proposed di scovery
outweighsits likely benefit, takinginto account the needs of the
case, the ampbunt in controversy, the parties' resources, the
i nportance of the i ssues at stake inthe litigation, and the
i mpor t ance of t he proposed di scovery inresolvingtheissues. The
court may act uponitsowninitiative after reasonabl e notice or
pursuant to a notion under subdivision (c).

(3) Trial Preparation: Materials. Subject tothe provisions
of subdivision (b)(4) of thisrule, aparty may obtain di scovery
of docunent s and t angi bl e t hi ngs ot herw se di scover abl e under sub-
division (b)(1) of this rule and prepared in antici pati on of
litigationor for trial by or for another party or by or for that
ot her party's representative (including the other party's
attorney, consultant, surety, indemitor, insurer, or agent) only
upon a showi ng t hat the party seeki ng di scovery has substanti al
need of the materials inthe preparationof the party's case and
that the party i s unabl e wi t hout undue hardshi p to obtain the
substanti al equival ent of the materials by other neans. In
ordering di scovery of such material s when t he required show ng has
been made, the court shall protect agai nst di scl osure of the
ment al i npressi ons, concl usi ons, opi nions, or | egal theories of



an attorney or other representative of a party concerningthe
litigation.

A party may obtain w thout the required showi ng a statenent
concerning the action or its subject matter previ ously nmade by
t hat party. Upon request, a person not a party nay obtai n wi t hout
t he requi red show ng a statenent concerning the actionor its
subj ect matter previously nmade by t hat person. If the request is
refused, the person nay nove for a court order. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in
relation to the notion. For purposes of this paragraph, a
statenment previously madeis (A) awitten statenent signed or
ot herwi se adopt ed or approved by the person nakingit, or (B) a
st enogr aphi ¢, nmechanical, electrical, or other recording, or a
transcription thereof, whichis asubstantially verbati mrecital
of an oral statenent by t he person maki ng it and cont enpor aneousl y
recor ded.

(4) Trial Preparation: Experts.

(A) A party nay depose any person who has been
identifiedas an expert whose opi ni ons may be present ed at

trial. 1f a report fromthe expert is required under
subdi vision (a)(2)(B), the deposition shall not be conducted
until after the report is provided.

(B) A party may, through interrogatories or by
deposition, discover facts known or opi nions held by an
expert of a party who i s not expected to be called as a
witness at trial, only as provided in Rule 35(b) or upon a
show ng of exceptional circunstances under which it is
i npracticable for the party seeki ng di scovery to obtain
facts or opinions on the sanme subject by other neans.

(C) Unless mani fest injustice would result, (i) the
court shall requirethat the party seeki ng di scovery pay t he
expert a reasonable fee for time spent in respondingto
di scovery under this subdivision; and (ii) withrespect to
di scovery obt ai ned under subdi vision (b)(4)(B) of thisrule
t he court shall require the party seeking di scovery to pay
the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtainingfacts
and opinions fromthe expert.

(5) Clains of Privilege or Protection of Trial Preparation
Materi al s. When a party w thholds informtion otherw se
di scoverabl e under theserules by claimngthat it is privileged



or subject toprotectionastrial preparationmaterial, the party
shal | nmake t he cl ai mexpressly and shal |l descri be t he nature of
t he docunents, comuni cati ons, or things not produced or di scl osed
inamanner that, without revealinginformationitself privileged
or protected, will enabl e other parties to assess the appli -
cability of the privilege or protection.

(c) Protective Orders. Upon notion by a party or by the person
fromwhomdi scovery i s sought, acconpani ed by a certificationthat the
movant has i n good faith conferred or attenpted to confer with ot her
affected partiesinaneffort toresolve the di spute wi thout court
action, and for good cause shown, the court may make any order whi ch
justice requires to protect a party or person from annoyance,
enbarrassnent, oppression, or undue burden or expense, includi ng one or
nore of the follow ng:

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only on
specified ternms and conditions, including adesignation of the
time or place;

(3) that the di scovery may be had only by a net hod of di scovery
ot her than that selected by the party seeking discovery;

(4) that certain matters not beinquiredinto, or that the scope
of the disclosure or discovery be limted to certain matters;

(5) that discovery be conducted with no one present except
persons designated by the court;

(6) that a deposition, after bei ng seal ed, be opened only by
order of the court;

(7) that a trade secret or other confidential research,
devel opnent, or commercial information not be reveal ed or be
reveal ed only in a designated way; and

(8) that the parties simultaneously file specified docunents or
i nformati on encl osed i n seal ed envel opes t o be opened as di rect ed
by the court.

If the notionfor aprotective order is deniedinwholeor inpart, the
court may, on such terns and conditions as are just, order that any
party or ot her person provide or permt di scovery. The provisions of
Rul e 37(a)(4) apply to the award of expensesincurredinrelationto
t he nmoti on.



(d) Tim ng and Sequence of Di scovery. Except when aut hori zed under
t hese rul es or by order or agreenent of the parties, a party may not
seek discovery from any source before the parties have net and
conferred as required by subdivision (f). Unless the court upon
nmotion, for the conveni ence of parties and witnesses and in the
interests of justice, orders ot herw se, net hods of di scovery may be
used in any sequence, and the fact that a party is conducting
di scovery, whet her by deposition or otherw se, shall not operateto
del ay any other party's discovery.

(e) Suppl enentation of Di scl osures and Responses. A party who has
made a di scl osure under subdi vi sion (a) or responded to a request for
di scovery with a di scl osure or response i s under a duty to suppl enent
or correct the disclosure or responsetoincludeinformationthereafter
acquired if ordered by the court or in the follow ng circunstances:

(1) A party is under a duty to supplenent at appropriate
intervals its disclosures under subdivision (a) if the party
| earns that in some material respect the information disclosedis
i nconpl ete or incorrect and if the additional or corrective
i nf ormat i on has not ot herw se been nade known to t he ot her parties
during the di scovery process or inwiting. Wth respect to
testinony of an expert fromwhoma report is required under
subdivision (a)(2)(B) the duty extends both to information
containedinthereport andto information provided through a
deposition of the expert, and any addi ti ons or ot her changes to
this information shall be disclosed by the tine the party's
di scl osures under Rule 26(a)(3) are due.

(2) Aparty is under a duty seasonably to anend a pri or response
to an interrogatory, request for production, or request for
adm ssion if the party learns that the response is in sone
mat eri al respect i nconplete or incorrect andif the additional or
corrective informati on has not ot herw se been nade known to t he
ot her parties during the discovery process or in witing.

(f) Conference of Parties; Planning for Di scovery. Except when
ot herw se ordered, the parties shall, as soon as practicable after the
filing of a conplaint, and i n any event at | east 14 days before a
schedul i ng conference i s hel d or a schedul i ng order i s due under Rul e
16(b), confer to discuss the nature and basis of their clains and
def enses and the possibilities for a pronpt settlenent or resol uti on of
t he case, and t o devel op a proposed di scovery plan. The pl an shall
indicate the parties' views and proposals concerning:

(1) what changes should be nmade in the timng, form or
requi renment for disclosures under subdivision (a);



(2) the subjects on which discovery nmay be needed, when
di scovery shoul d be conpl et ed, and whet her di scovery shoul d be
conducted i n phases or belimtedto or focused upon particul ar
i ssues;

(3) what changes shoul d be made inthe limtations on discovery
i nposed under these rul es, and what other Iimtations shoul d be
i nposed; and

(4) any ot her orders that shoul d be entered by t he court under
subdi vision (c) or under Rule 16(b) and (c).

The attorneys of record and all unrepresented parties that have
appeared inthe case are jointly responsible for arrangi ng and bei ng
present or represented at the conference, for attenptingingoodfaith
to agree on t he proposed di scovery plan, and for submtting tothe
court within 10 days after the conference awitten report outlining
t he pl an.

(g) Signing of Disclosures, Discovery Requests, Responses, and
Obj ecti ons.

(1) Every di scl osure made pursuant to subdivision (a)(3) shall
be si gned by at | east one attorney of recordinthe attorney's
i ndi vi dual name, whose address shal |l be stated. An unrepresented
party shall signthe disclosure and state the party's address.
The signature of the attorney or party constitutes acertification
that to the best of the signer's know edge, information, and
belief, fornmed after a reasonable inquiry, the disclosureis
conplete and correct as of the tinme it is made.

(2) Every di scovery request, response, or objection nmade by a
party represented by an attorney shall be signed by at | east one
attorney of record in the attorney's individual nane, whose
address shal |l be stated. An unrepresented party shall signthe
request, response, or objection and state the party's address.
The signature of the attorney or party constitutes acertification
that to the best of the signer's know edge, information, and
belief, formed after areasonabl e i nquiry, the request, response,
or objection is:

(A) consistent with these rul es and warrant ed by exi sting
law or a good faith argunment for the extension,
nodi fication, or reversal of existing |aw

(B) not interposed for any i nproper purpose, suchasto
harass or to cause unnecessary del ay or needl ess i ncrease in



the cost of litigation; and

(G not unreasonabl e or undul y burdensone or expensi ve,
gi ven t he needs of the case, the di scovery already had in
t he case, the anount in controversy, and the i nportance of
the issues at stake in the litigation.

| f arequest, response, or objectionis not signed, it shall be
strickenunlessit is signed pronptly after the omssionis called
tothe attenti on of the party nmaki ng t he request, response, or
obj ection, and a party shall not be obligated to take any action
with respect to it until it is signed.

(3) I'f without substantial justificationacertificationis nade
inviolationof therule, the court, upon notion or uponits own
initiative, shall inpose upon the person who made the
certification, the party on whose behal f the di scl osure, request,
response, or objectionis nmade, or both, an appropriate sancti on,
whi ch may i ncl ude an order to pay t he anount of the reasonabl e
expenses i ncurred because of the violation, includingareasonabl e
attorney's fee.

(h) Costs. Al costs, charges, and expenses i nci dent to taking
deposi tions shall be borne by t he party naki ng application for the sane
unl ess ot herwi se provi ded for by stipul ation or by order of the court.

PRACTI CE COMMVENT: Rul e 26(a)(2) requires disclosure of certain
i nformati on concerning expert witnesses. Practitioners who are
famliar with Fed. R Civ. P. 26(a)(2) should note that USCIT R
26(a)(2) i s nore expansive. The Federal Rule only applies to awtness
who is retained or specially enployed to testify as an expert,
i ncl udi ng any enpl oyee of a party whose duties “regularly involve
gi ving expert testinony.” The CI T rul e makes no di stinction anong
experts, whether they are outside experts specially retained by a
party, in-house enpl oyees whose duties regul arly i nvol ve gi vi ng expert
t esti nony, or enpl oyees who do not routinely testify as experts, but do
So in a specific case.

PRACTI CE COMMVENT: Rul e 26(f) requires the parties to confer “as soon as
practicable after thefiling of aconplaint, and in any event at | east
14 days before a schedul i ng conference is held or a scheduling order is
due under Rule 16(b)....” However, tinme permtting, parties may
frequently findit nore practical to confer after the answer has been
filed.



(As anended Cct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov.
1, 1988; , 2000, eff. , 2000.)

ADVI SORY COW TTEE NOTE

Rule 26 is the |l inchpin of the civil discovery process. There are
substantial differences between USCIT R 26 (" General Provisions
Governing Di scovery") and Fed. R Civ. P. 26 (" General Provisions
Governing Discovery; Duty of Disclosure").

Wth the exception of Fed. R Civ. P. 26(a)(1l), the Commttee
recommends that Fed. R Civ. P. 26 essentially replace USCIT R. 26,
withcertainnodifications toadapt it tothe unique nature of practice
inthe CIT. The Comm ttee al so recomends two Practice Comrents to
assi st users of the rule. A subdivision-by-subdivisionanalysisis
presented bel ow.

Subdi vision 26(a)(1). Fed. R Civ. P. 26(a)(1l) requires early
di scl osure of four categories of informati on wi thout court order or
formal discovery. Whilethisrulemy servetofacilitate disclosure
incertaintypes of civil actionsinthedistrict courts, the 1993
anmendnents tothe Fed. R Civ. P. (the "Anendnents"), which adopt ed
sweepi ng changes i n the di scovery rules, permtteddistrict courts by
| ocal rule, to exenpt all or particul ar types of cases fromthese
di scl osure requirenents or tonodify the nature of theinformationto
be disclosed. Accordingly, the USCIT Advisory Conmm ttee that
previously studied the discovery rules made the follow ng
reconmendati on:

[E]ffort shoul d be expended by t he next Committee
i n determ ni ng howbest, where appropriate, to
bring the rul es of discovery (USCI T Rul es 26-37)
intoconformtywithFed. R Cv. P. 26-37. It
istheviewof this Conmttee that, althoughthe
justification for certain differences may
continue, the differences shoul d be reconsi dered
after the District Courts have had nore
experiencewith the rul es and t he optionto ' opt
out' in whole or in part."?

The Court accepted that recomrendati on.

ILetter of Decenber 19, 1997 fromTerence P. Stewart to Honor abl e
Gregory Car man.



The response of the various judicial districtsto Rule 26(a)(1) has
been m xed, at best:

Al t oget her, just over half the districts have
i npl emented 26(a)(1) . . . O the forty-five
districts that have not inplenmented Rule
26(a)(1), three require initial disclosure
t hrough local rules, orders or CIRA [Civil
Justice ReformAct of 1990] pl an, one requires
di scl osure in a specified set of case types, and
ei ght een specifically give individual judges
authority torequireinitial disclosure. Inonly

twenty-three courts, then, are all cases
routinely exempt fromany rules -- federal or
local -- requiring initial disclosure."?

In view of the |ukewarm response to the initial disclosure
requi renents, the current Conmttee shares the viewof the prior USCI T
Advi sory Committee that the CI T should not adopt Fed. R Civ. P.
26(a) (1) unless and until it is appropriately amended to ensure
uniformty throughout the entire federal district court system

Subdi vi si on 26(a)(2).

Federal Rul e 26(a)(2) requires disclosure of certaininformation con-
cerning expert witnesses. The rule applies to a witness who is
retained or specially enployedtotestify as an expert, includi ng any
enpl oyee of a party whose duties "regularly involve giving expert
testinmony." An enpl oyee of a party who does not regularly testify as
an expert, but may testify as an expert ina particul ar case, i s not
mentioned. Although the CIT has not previously adopted a rule
i npl enmenting the preciserequirenents of Fed. R Gv. P. 26(a)(2), sone
j udges, through schedul i ng orders and/ or chanbers procedures, have
required the disclosure of areport of all expert wi tnesses, often
characteri zed as a "summary of the expert's testinony." Such report
has i ncl uded not only those outsi de experts "specially retai ned" by a
party, but al so in-house experts, with no distinction being drawn
bet ween t hose i n- house enpl oyees whose regul ar cour se of enpl oynent
i ncl udes gi ving expert testinony and t hose enpl oyees who, whil e not
routinely testifying as experts, will testify as suchinaspecific
case. Sone decisions by U.S. Magi strate Judges have recogni zed t hat

2See D. Stienstra, | nplenentation of Disclosureinthe United
States District Courts, Wth Specific Attentionto Courts' Responses to
Sel ect ed Anendnents to Federal Rule of Civil Procedure 26, 4-5 (FJC
March 30, 1998).




t he | anguage of Rule 26(a)(2), if readliterally, exenpts regular
enpl oyee experts fromthe disclosure requirenents of this rule,
resulting in an anomaly and not fulfilling the benefits of early
di scl osure foreseen by the judicial system?3 Wile the magi strate
opinionsinterpret Fed. R Gv. P. 26(a)(2) to prevent this undesirable
result, those opinions are not controlling precedent intheentire
district court system However, inlight of the existing practice, and
the regularity with which enpl oyees of parties testify as expert
witnesses in the CIT, the rationale of the magi strate deci sions
suggests that the C T shoul d adopt a nodi fi ed versi on of Rul e 26(a) (2)
t hat woul d el i m nat e anbi guity and conformto the practice al ready
foll owed by many CI T judges.

Actions triedde novointhe CITroutinelyinvolve expert witnesses
cal | ed by one or both sides. Consequently, the Conm ttee recomrends
that the CI T adopt a nodi fied versionof Fed. R Cv. P. 26(a)(2) that
requires the disclosure of all expert witnesses and that the reports of
t hose wi t nesses al so be produced withinthe tinme prescribed by the
rule. Under Rule 26(a)(2)(B) and (C), the parties can stipul ate, or
the court may direct, nore limted disclosure or alternative tine
periods. The Committee believes that adoption of the rule, as
nodi fi ed, may el i m nat e t he need f or unnecessary depositi ons that m ght
have been t aken absent receiving the report, sinplify the other party's
preparation for depositions shoul dthe report suggest that a deposition
iswarranted, and facilitate the early retention of rebuttal experts.
Finally, the Comm ttee reconmends t he adopti on of a practi ce conment
alerting practitionerstothe difference between the Federal Rul e and
the CIT Rule regardi ng expert w tnesses.

Subdi vi si on 26(a) (3). Subdivision (a)(3) of the Federal Rul e i nposes
an obligationto disclose, without request or speci al order of the
court, information routinely neededinfinal preparationfor trial.
While USCITR 40(c) currently requiresthat all trial exhibits be pre-
mar ked and shown to the other parties beforetrial, sone judges have,
as part of their chanbers procedures and/or pre-trial orders, required
t hat parties make t he di scl osure nowrequired under Fed. R Civ. P.
26(a)(3). Althoughtherulestill permts the judges of the court to
establish other tine periods for the required di scl osure, adopti on of
the rul e provides for greater uniformty and earlier disclosure,
reduci ng surprise and facilitating each party's preparation.

Subdi vi si on 26(a) (4). Subdivision (a)(4) of the Federal Rul e provi des
that the required di scl osures shoul d be fil ed unl ess directed ot herw se

3See M nnesota M ni ng and Manuf acturing Co. v. Signtech USA, Ltd.,
177 F.R.D. 459 (D. M nn. 1988, citing to Day v. Consol i dated Rail,
Corp., 1996 W. 257654 (S.D.N. Y. 1996)).




by I ocal rule or the court. However, the CIT has indicated inits
current rules (e.g., Rule 5(d), 31(c)) that it ordinarily does not want
di scovery docunents filed and, consistent with that policy, the
Committee recommends that a nodified version of Fed. R Civ. P.
26(a) (4) be adopted that directs non-filing of disclosure materials
unl ess ordered by the court or needed for trial.

Subdi vi sion 26(a)(5). This provisionis substantially simlar to
existing USCIT R 26(a). The Conmittee reconmends that it be adopted
and renunbered as Rul e 26(a) (1) to avoi d t he need to renunber t he ot her
par agr aphs of subdivision (a).

Subdi vi sion (b). Subdivision (b)(1) of the Federal Ruleis nearly
identical tothe first paragraph of CIT R26 (b)(1). Subdivision
(b)(2) of the Federal Ruleisvirtually identical tothe second textual
par agraph of CIT R 26(a) (1) except that the Federal Rule all ows t he
court toplacelimtations on discovery. The Commi ttee reconmends
adopting the Federal Rule. USC T R26(b)(2) provides for the di scovery
of insurance agreements. A provision providing for the early
di scl osure of insurance agreenents appears in Fed. R Civ. P.
26(a)(1)(D). Sincethe Commttee is not recomendi ng adopti on of Fed.
R Cv. P. 26(a)(1), it recommends that the current provisioninthe
Cl T rul es regardi ng di scovery of insurance agreenents be retai ned but
renunbered as Rul e 26(b) (6), whichw || thereby continue the congruity
between the CIT and Federal Rules 26(b)(3) and (4) (which are
substantially simlar) and all owfor the adoption of Fed. R Civ. P.
26(b)(5) in its current place.

Wthrespect tothelimteddiscovery of an expert who i s not expected
to be called as awtness, thelanguageinFed. R Gv. P. 26(b) (4)(B)
-- "who has been retai ned or speci ally enpl oyed by anot her party in
anticipation of litigation or preparation for trial . . . " -- s
excl uded fromproposed G T Rul e 26(b) (4)(B) to nmake it harnoni ous with
proposed CI T Rul e 26(a) (2). Subdivision (b)(5) of the Federal Rul es,
whichrequires aparty to provide certaindetails regardinginformation
wi t hhel d as privilegedor trial preparation nmaterial, does not have a
conpar abl e provisioninthe CIT Rul es and t he Comm ttee recommends
adopti on.

Subdi vision (c). The Federal Rule and CITrule are sim | ar but the
Federal Rul e requires consultation and certification by the party
seeking a protective order. The Commttee recomends its adoption.

Rul e 26(d) and (f). Fed. R Civ. P. 26(d) prohibits discovery before
t he neeting of counsel provided for in Rule 26(f). Corresponding
provi sions tying di scovery tothe Rul e 26(f) neeti ng appear inthe
provi si ons governi ng t he specific formof discovery: i.e. Depositions




Upon Oral Exam nation (Rul e 30), Depositions Upon Witten Questions
(Rule 31), Interrogatories (Rule 33), Production of Docunents and
Thi ngs (Rul e 34), and Requests for Adm ssion (Rul e 36). The Rul e 26(f)
nmeet i ng nmust occur "as soon as practicable and i n any event at | east 14
days bef ore a schedul i ng conference is held or a scheduling order is
due under Rule 16 . . . ." At the Rule 26(f) neeting, the parties
nmust, anong ot her t hi ngs, "devel op a proposed di scovery plan." Hence,
di scovery i s not to commence until the neeting of counsel. The CIT
rul es ti e coomencenent of di scovery to the service of the conpl aint
(Rule 30(a); Rule 31(a)) or to the filing of the conpl aint upon
plaintiff and the service of the sunmons and conpl ai nt on any ot her
party (Rul e 33(a); Rule 34(a); Rule 36). The Commi ttee recomrends
adoption of Fed. R Cv. P. 26(d). It al sorecomends adopti on of Fed.
R Civ. P. 26(f), nodified as foll ows:

(f) Meeting of Parties; Planning for Discovery.

Except rraact+ons—exenptedbytocal—+uleo+ when
ot herwi se ordered, the parties shall, as soon as
practicable after thefiling of aconplaint and
in any event

The nodi fication woul d preclude a party fromseeking a Rul e 26(f)
conference and/ or rel ated di scovery after servi ce of the summons al one.
At the sane time, since the conference nay be held "as soon as
practicable after filing of the conplaint,” the parties have an
opportunity to confer and establish the di scovery planearlyinthe
litigation process. Wile, intheory, aparty couldattenpt to stall
anot her party's di scovery by refusing to confer under Rul e 26(f), the
di scovery rules allowthe parties to nove for di scovery, whi ch shoul d
di scourage another party from attenpting unreasonabl e del ay.

The proposed rul e el i m nates a di scovery conference with the court,
leaving it uptothe parties. Inviewof the national jurisdiction of
the Court and the fact that it may be burdensone for attorneys to
physi cal | y neet wi th Departnent of Justice attorneys i n New York, the
Comm ttee recommends "conference" rather than "neeting” i n proposed
Rul e 26(f), so that the parties may confer by tel econference.

The parties must submt their discovery plan to the Court. The
suggest ed formof the report appears as Form35inthe Fed. R Gv. P.
The Commi ttee reconmends that asimlar form adaptedto C T practice,
be includedinthe Appendixtothe T Rules and i dentifiedas Form19.

Finally, whiletherule provides for the attorney's conference to be
hel d as soon as practicable after thefiling of aconplaint andin any
event at | east 14 days before a scheduling conference is held or a



schedul i ng order i s due under Rule 16(b), it isthe Conmttee' s view
that frequently the parties may find it nore practical towait to
confer until after an answer has been served. Apractice coment to
that effect appears at the end of the rule.



